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1

This Supplemental Brief is submitted in response to this Court’s Order dated April 1,

2015, permitting the submission of a supplemental brief. However, in accordance with the

Court’s directive, this Supplemental Brief supplements certain arguments made in NYPIA’s

Application and Reply,1 but does not recapitulate the arguments and support set forth in the

aforementioned pleadings.2

The instant application raises the significant issue of constitutional due process and the

authority of a Michigan court to enter judgment against a person previously dismissed from an

action and on claims previously dismissed with prejudice. Such an issue is a matter of

significant public importance and of interest to the state’s jurisprudence. Moreover, neither the

trial court nor the Michigan Court of Appeals cited any applicable Michigan Supreme Court

precedent in support of their respective holdings. Nor has the Appellee. Accordingly, this

matter is particularly ripe for adjudication by this Court under MCR 7.302(B).

The supreme courts of other states have accepted on leave to appeal issues of due process

like the one presented here. See, for example, Panaka v Nagata, 868 P2d 450 (Haw 1994); In re

Foster, 324 Mont 114 (2004).3 The United States Supreme Court has also accepted cases

addressing the violation of due process rights in connection with an adverse judgment against a

1 The defined terms utilized in this Supplemental Brief are those terms defined in
NYPIA’s Application for Leave to Appeal (“Application”) and Reply in Support of Application
for Leave to Appeal (“Reply”).

2 As previously discussed in NYPIA’s briefing, the plaintiffs spend a significant amount
of effort in their attempt to spin facts not supported by the record. However, in an effort not to
consume the Court’s time with allegations not germane to the legal issue presented in the instant
Application, the hyperbole will be replaced in this brief by supplemental and direct analysis of
the Appellate Court’s ruling.

3 The cases cited herein, save those attached, are more fully cited and discussed in the
Application and Reply.
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2

non-party. See, for example, Nelson v Adams USA, Inc, 529 US 460 (2000). Finally, this Court

still has a history of addressing the issue in the context of the authority of a trial court to enter

judgment against a non-party or a former party who had been dismissed from an action. See, for

example, Capital Savings & Loan Co v Standard Savings & Loan Ass’n, 264 Mich 550; 250

NW309 (1933) and Teamsters v Gen Cty Bd of Cmm’rs, 401 Mich 408; 258 NW2d 55 (1977).

Thus, the issue presented before this Court is an issue for which this Court, as well as other

supreme courts, have determined significant to their respective jurisprudence.

A. THE COURT DEPRIVED NYPIA OF DUE PROCESS BY ENTERING

JUDGMENT AGAINST IT IN A CASE TO WHICH IT WAS NO

LONGER A PARTY AS THE CLAIMS AGAINST IT ALREADY HAD

BEEN DISMISSED WITH PREJUDICE

The Appellate Court’s ruling on the issue before this Court is contained in pages 25-30 of

the court’s Opinion.4 This is the only portion of the Opinion that addresses NYPIA’s appeal and

the issue before this Court. The Appellate Court in page 26 of its Opinion commences by

concluding that NYPIA was not deprived of due process and that the trial court had authority to

enter judgment against NYPIA, followed by its explanation for the ruling.5

First, the Appellate Court noted that in the 2007 Dissolution Action Morris motioned to

add NYPIA as a “real party in interest.” However, that motion was not granted and NYPIA

4 The Opinion of the Court of Appeals is attached as Exhibit 22 to the Application.
Counsel apologizes for the error in identifying Exhibit Nos. 15 and 16 to the Reply. Exhibit Nos.
15 and 16 to the Reply should have been correctly cited and attached as Exhibit Nos. 23 and 24.
Exhibit Nos. 1-21 are attached to NYPIA’s Brief on Appeal and Reply to Response to Brief on
Appeal and part of the record before this Court. The three Exhibits to this Supplemental brief are
therefore numbered 25-27.

5 This Court should note that the trial court only cited to a single case for its authority to
enter judgment against non-party NYPIA. The case is an unpublished appellate decision,
Zigmond Chiropractic, PC v AAA Mich Auto Ins Ass’n, No 300296 (Mich App Aug 7,
2012)(December 27, 2012, Verdict, p 16) which the plaintiffs do not contest does not support the
trial court’s decision. Nor does the Appellate Court mention the case.
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3

never became a party to the Dissolution Action. Rather, Morris later filed a Contempt Motion

against, among others, NYPIA who was not joined as a defendant to the Dissolution Action. The

Contempt Motion was ultimately denied with respect to NYPIA.

Next, the Appellate Court notes that in the 2009 actions (the “Morris Action” and the

“MSG Properties Action”), in which NYPIA was originally a defendant, NYPIA argued in

support of its Motions for Summary Disposition that it, among other things, was a good-faith

transferee in connection with the respective plaintiffs’ actions for fraudulent transfer and seeking

recourse under the UFTA. (Ex. 22, p. 26). As the Appellate Court then correctly points out, the

trial court granted summary disposition to NYPIA on all claims, including the UFTA claims

brought by the plaintiffs. Id. However, the Appellate Court did not address the legal

consequence of the trial court dismissing with prejudice plaintiffs’ claims on NYPIA’s Motions

for Summary Disposition, including the very UFTA claims on which the trial court then

proceeded to enter judgment against NYPIA. NYPIA did not conduct discovery in the actions,

and plaintiffs did not appeal the granting of summary disposition in favor of NYPIA.

The Appellate Court further indicates that NYPIA participated in various discovery

motions, but then clarified in a quote from the trial court that NYPIA had to worry about “third

party discovery… even if there is no potential liability” Id. Thus, as the Appellate Court

correctly notes, NYPIA was only the subject of third-party discovery and did not have the

opportunity as a non-party to conduct its own discovery. It is not disputed that NYPIA was not

permitted to conduct discovery after the actions against it were dismissed.

The Appellate Court then states that NYPIA was a participant in the proceeding by the

trial court, but fails to address the undisputed fact that NYPIA was only at the proceeding to
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4

defend against the Contempt Motion in the Dissolution Action. Notably, the Dissolution Action

was not consolidated with the Morris Action or the MSG Properties Action.

In fact, Morris and MSG Properties sought to consolidate their 2009 actions, but the

Court denied the Motion for Consolidation (see Order Denying Motion for Consolidation

attached as Ex. 25). Moreover, although the Motion was denied without prejudice subject to a

future motion to be filed after discovery to consolidate the 2009 cases, no such motion was

brought by either Morris or MSG Properties. Nor did Morris or MSG Properties motion to

consolidate the 2007 Dissolution Action with the either of the 2009 actions.

The Appellate Court does not address the fact that the cases were not consolidated and

that NYPIA was only present in Court as the subject of the Contempt Motion.6 The Appellate

Court not only failed to address the impact of the trial court’s Orders Granting Summary

Disposition in favor of NYPIA on all counts, including on the UFTA claims, brought in the

Morris Action and the MSG Properties Action, but also did not address the case law concerning

the trial court’s lack of authority after dismissing all claims against NYPIA with prejudice.

It is also important to recognize that counsel for Morris and MSG Properties stipulated

that the claims dismissed in their respective actions against NYPIA were being included in their

amended complaint “only” for the preservation of appellate rights. On March 19, 2010, the

plaintiffs in the Morris Action and the MSG Properties Action sought to amend their respective

complaints in order to add an additional count against MSG, and in connection therewith

submitted that day a stipulation, entered as an order by the court, which included the following:

IT IS FURTHER ORDERED that this Court’s prior Opinion and
Order Granting Motion for Partial Reconsideration and Granting
Summary Disposition on Counts Two and Four and Opinion and

6 See, for example, Application pp. 20-23 and Reply pp. 3-4, 6.
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Order Granting Summary Disposition in Favor of Defendant New
York Private Insurance on Counts Two and Four, both entered on
February 4, 2010 in Case No. 09-01878-CB and this Court’s Prior
Opinion and Order Granting in Part, and Denying in Part,
Defendants’ Motions for Summary Disposition entered on October
22, 2009 in Case No. 09-01878-CB, are applicable to Morris’
Second Amended Verified Complaint, despite being included in
the Second Amended Verified Complaint. Morris acknowledges
that such claims and parties have been dismissed and he has
only included such claims and parties in the Second Amended
Complaint in order to preserve his rights on appeal. The only
claims remaining in this action are Morris’ claims 1) in Count I,
against MSG and Charron & Hanish, PLC under Section 4(1)(a) of
the uniform Fraudulent Transfer Act, and 2) under Count V,
against MSG for Breach of Contract.

IT IS FURTHER ORDERED that this Court’s prior Opinion and
Order Granting in Part, and Denying in Part, Defendants’ Motions
for Summary Disposition entered on February 16, 2010, in Case
No. 09-11842-CB, is applicable to MSG Properties’ First
Amended Verified Complaint, despite being included in the First
Amended Verified Complaint. MSG Properties acknowledges
that such claims and parties have been dismissed and it has
only included such claims and parties in its First Amended
Complaint in order to preserve its rights on appeal. The only
claims remaining in this action are MSG Properties’ claims 1) in
Count I, against MSG and Charron & Hanisch, PLC under Section
4(1)(a) of the Uniform Fraudulent Transfer Act, and 2) in Count
IV, against MSG for Breach of Contract.

[Ex. 26.] [emphasis added.]

Thus, counsel for the plaintiffs in both the Morris Action and MSG Properties Action stipulated

to an order, and the trial court entered same, declaring that NYPIA had been dismissed from both

actions, which included the dismissal of the UFTA claims, and that the amended complaints filed

by the respective plaintiffs in their actions “only” included NYPIA “in order preserve [the

plaintiffs’] rights on appeal.” (Ex. 26). Accordingly, not only did the court enter orders granting

summary disposition in full to NYPIA, but the plaintiffs in both actions stipulated to an order,

entered by the court, declaring that the actions included NYPIA for the sole purpose of

R
E

C
E

IV
E

D
 by M

SC
 5/13/2015 2:11:20 PM



6

preserving the plaintiffs’ rights on appeal. Notably, neither Morris nor MSG Properties appealed

the court’s granting of summary disposition in favor of NYPIA.

It is also important to note that the Appellate Court in stating a definition of due process,

cites the following from Cummings v Wayne Co, 210 Mich App 249, 253; 533 NW2d 13 (1985):

“The opportunity to be heard does not mean a full trial-like
proceeding, but it does require a hearing to allow a party the
chance and respond to the evidence.” Id.

An operative term in the aforementioned quotation being “a party”.7 Thus, consistent with the

case law relied on by NYPIA’s in its Application and Reply Brief, it was required that NYPIA be

made an active party to the Morris Action and the MSG Properties Action in order for the court

to have entered judgment against it. This is consistent with this Court’s own longstanding

precedent. See Capital Savings & Loan Co, supra, and Teamsters, supra. Unfortunately, the

Appellate Court did not follow the very law on which it relied.

Lastly, this Court should take note of the recent opinion by the United States Court of

Appeals for the Sixth Circuit, filed April 14, 2015, in Presidential Facility, LLC v Pinkas, 2015

US App LEXIS 6318; 2014 FED App 0279P (6th Cir) (Ex. 27), in which the Sixth Circuit held

that, under Michigan law, an alleged fraudulent transferee must be added as a party to the action

in order to afford that party due process rights. 2015 US App LEXIS 6318, *3. This ruling is on

point with the issue before this Court.

1. NYPIA’s Motion For Reonsideration Did Not “Cure” The Due
Process Violations

Although the Appellate Court does not go so far as finding that a motion for

reconsideration cured any constitutional deficiencies, the court instead states that a filing a

7 Also see the distinction between “person” and “party” under the Michigan Court Rules,
infra Section A.2.
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7

motion for reconsideration after the issuance of the judgment “afforded an additional opportunity

to set forth [NYPIA’s] arguments on this issue” (Ex. 22, p. 28). However, the Appellate Court

did not address that a motion under 2.119(F) is only permitted for reconsideration “of the

decision on a motion”. MCR 2.119(F)(1). Moreover, the grounds for reconsideration must

“show that a different disposition of the motion must result from correction of the error.” MCR

2.119(F)(3). In the present matter, there was no decision on a motion for which reconsideration

was sought. A motion for reconsideration cannot be utilized as a replacement for a trial or

hearing on the merits of a cause of action against a party. Instead, a judgment was issued against

a non-party on claims that had been dismissed on summary disposition years earlier. A motion

for reconsideration is not permitted other than to address a decision on a motion, which did not

occur in the 2009 cases. Thus, NYPIA was not afforded any additional due process by MCR

2.119(F).

2. MCR 2.205 Also Prohibits Judgment Against A Non-Party

It is interesting to note that parties who are not joined as a plaintiff or defendant in a case

are referred to in MCR 2.2058 as “persons” while those who are present as a plaintiff or

defendant are referred to as a “party”. MCR 2.205(A) provides that “persons having such

interest in the subject matter of an action that their presence in the action is essential to permit

the court to render complete relief must be made parties and aligned as plaintiffs or defendants in

accordance with their respective interests.” In other words, in order for a court to adjudicate an

interest against a “person”, that person must be a plaintiff or defendant in the action. Id. This is

consistent with the precedent cited by NYPIA in both its Application and Reply. Because

8 For example, in MCR 2.205(B) it states “When persons described in subrule (A) have
not been made parties….”
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NYPIA was dismissed as a defendant in both the Morris Action and the MSG Properties Action

years prior to the court’s judgment dated December 27, 2012, NYPIA was not a defendant in

either the Morris Action or the MSG Properties Action when the actions were tried. Thus, in

addition to the subject case law, the judgment against NYPIA was not permitted under MCR

2.205.

Finally, the Appellate Court misplaces reliance on United States Automobile Ass’n v

Nothelfer, 195 Mich App 87, 89; 489 NW2d 150 (1952), for the proposition that the burden falls

on a defendant to object when a plaintiff fails to comply with MCR 2.205. The case cited does

not support this proposition. Rather, the court in United Services Auto, supra, held that a

defendant already joined in an action under MCR 2.205 has the burden of objecting to its

“misjoinder” as a party to the action. Id. The case does not stand for the proposition that a “non-

party” must raise objection that it is a necessary party and must be made a plaintiff or defendant

to an action under MCR 2.205. Id.9

CONCLUSION

In short, the Appellate Court’s Opinion gives cause for grave concern to the bar of this

state and should equally concern this Court. The holding of the Court of Appeals in this matter

is contrary to the longstanding precedent of this Court, the holdings of the supreme courts of

certain other states, and the principles proclaimed by the United States Supreme Court. Though

unpublished, it is a ruling that could significantly disrupt jurisprudence in this state if considered

or relied on by trial courts.

Furthermore, the matter is certainly one of significant public interest as it exposes non-

parties to judgment in actions in which the person is not a defendant and has not had the

9 See also discussion in NYPIA’s Brief on Appeal, commencing at page 17.
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protections and processes afforded a defendant to an action under this state’s laws and rules.

Will the holding now also provide authority to enter judgment against a person on a cause of

action previously dismissed with prejudice on summary disposition and for which such ruling

was not appealed.

For all of the reasons set forth above , this Court should reverse the Opinion of the Court

of Appeals, and vacate the Judgments against NYPIA issued by the Circuit Court in the Morris

and MSG Properties’ Actions. In addition, there is no basis to remand the actions, as Appellees

did not appeal the Circuit Court’s granting of summary disposition in favor of NYPIA in the

Morris and MSG Properties Actions. Nor did the plaintiffs previously request any other relief

and cannot request same for the first time before this Court.

FOLEY & LARDNER LLP

/s/ Mark A. Aiello
Mark A. Aiello (P43012)
500 Woodward Ave., Suite 2700
Detroit, MI 48226-3489
(313) 234-7100
Attorneys for Appellant New York Private

Dated: May 13, 2015 Insurance Agency, L.L.C.
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